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THE INSURANCE LAW JOURNAL 


% FIRE AND CASUALTY % 


Declaratory Judgments.—Agreement as to sound value, loss 
and damages did not waive insurer’s rights to subsequently 
demand examination of insureds’ books as provided for by 
policy nor did invoking of appraisal clauses and appointment 
of appraiser as arbiter have such effect (American Macarom 
Mfg. Co. et al. v. Niagara Fire Ins. Co. of N. Y., U. S. Dist. 
Ct., N. D., Ala., J 300,719). 


Commissions, Splitting of.—Statutory penalty of suspension of 
license for splitting commissions was exclusive and addi- 
tional penalty by way of forfeiture of disputed funds could 
not be assessed (Williams v. General Insurors, Inc., et al., 
Miss. Supreme Ct., f/ 300,720). 


School District’s Right to Purchase Mutual Policy.—Under 
constitutional prohibition, school district in Texas could not 
purchase insurance in mutual company (Lewis v. Independent 
School District of the City of Austin et al., Tex. Supreme Ct., 
q 300,721). 


Floater Policy Covering Jewelry.—With respect to rule on 
avoiding of policies because of concealment of fact by the 
insured, ordinary rule rather than marine rule was held 
applicable and judgment entered by New Jersey District 

ourt in favor of assured was affirmed (Blair v. National 


Security Ins. Co., U. S. C. C. A., 3rd C., J 300,722). 


Amount of Damages.—Destruction of building, the use of which 
had been abandoned in contemplation of the erection of a 
new building, warranted recovery of simply the actual value 
of building without considering reconstruction costs (The 
Board of Education of Hancock County v. Hartford Fire Ins. 
Co. et al., W. Va. Supreme Ct. of App., J 300,723). 


Non-Waiver Agreement—Time of Filing Suit—Judgment for 
insured in action to recover under fire policy was reversed, 
proof being insufficient to show that non-waiver agreement 
was procured through agent’s fraud (Bankers Fire and Ma- 
rine Ins. Co. v. Draper, Ala. Supreme Ct., J 300,724). 


Incendiarism.—Evidence as to conduct of insured on night of 
fire was sufficient to entitle insurer to a new trial after a 
verdict for the plaintiff, the insured admitting that he was 
intoxicated on the night of the fire and did not remember 
whether he set the fire or not (Royal Ins. Co., Lid. v. Robert- 
son, Ala. Supreme Ct., J 300,725). 


Liability Insurance—Completion of Job.—Under liability policy 
excluding accidents due to defective workmanship or mate- 
rial and occurring after completion of job, court held that 
remodeling of water heater was not so completed at time of 
explosion thereof (Daniel v. New Amsterdam Casualty Co., 
N. C. Supreme Ct., § 300,726). 


% NEGLIGENCE » 
(Other than Automobile) 


Railroad’s Liability.—Plaintiff’s petition, seeking to recover 
damages against defendant railroad company be the homi- 
cide of her son upon whom she was dependent and who 
contributed to her support, set out a cause of action and was 
good against demurrer, except insofar as it failed to allege 
that her son, who was unmarried, left no children; direction 
was given that plaintiff be allowed to amend the petition by 
supplying the necessary omitted allegation (Helton v. West- 
ern & Atlantic R. R., Ga. Ct. of App., 1 403,120). Pedestrian 
Struck.—The court reversed a judgment in favor of plaintiff 
who was injured as the result of being struck by defendant’s 
train while he was crossing a track diagonally to a path on 
the other side, the evidence showing that plaintiff could rea- 
sonably have known of the approach of the train (Powell, 
Jr. et al., Recrs. of Seaboard Air Line Ry. Co. v. Branan, Fla. 
Supreme Ct., 9 403,109). Last Clear Chance—The court 
held, with respect to the last clear chance doctrine, that 
plaintiff failed to show that her intestate was alive and in 
peril upon or near a railroad track at the time defendant’s 
train passed the point where the intestate’s body was dis- 
covered two hours later and the discovery of such peril in 
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time to prevent the engine from running against him (Lowis- 
ville & Nashville R. R. Co. et al. v. Rogers, Exrx., &., Ala 
Supreme Ct., J 403,110). 


Landlord and Tenant.—It was error to order a nonsuit where 
plaintiff, the wife of a tenant, was injured when a porch 
railing which had been repaired by defendant landlord at 
plaintiff's request gave way as she was leaning against it 
plaintiff having relied on defendant's representation made 
upon completion of the work that the railing was “good and 
secure now, it was good and strong” (Dunnigan v. Kirkorian 
R. I. Supreme Ct., 403,122). Duty to Light Premises — 
Where the entrance to defendant’s apartment building was 
lighted at the time plaintiff, an invitee, came on the premises 
but was not lighted at the time she was leaving the same, 
and she, going forward in the dark, miscalculated the width 
of a step and was injured, the court denied a recovery 
(Norman, d.b.a. Penn Plaza Apartments v. Shulman et ai, 
Fla. Supreme Ct., J 403,121). 


Manufacturer’s Liability —Omission of element of contributory 
negligence in instruction given by trial judge required re- 
versal of judgment in favor of plaintiff, who sought to 
recover for damages alleged to have been sustained when 
brood sows owned by him were caused to abort their pigs 
after being fed a mineral feed manufactured by defendants 
(Moorman pene Co. et al. v. Barker, Ind, App. Ct, 
{ 403,123). Explosion of Boiler.—In a suit by plaintiff seek- 
ing to hold defendant liable under the “Manufacturer’s Lia- 
bility Doctrine” for damages sustained when a boiler 
exploded, the court, on appeal from a judgment in plain- 
tift’s favor, held that the evidence did not sustain the mate- 
rial averments of the complaint and, for this reason, reversed 
the judgment (Ex Parte Crane Co.; Crane Co. v. Davies, Jr, 
Ala. Supreme Ct., J 403,119). 


Pedestrian Injured.—Where plaintiff recovered a judgment for 
injuries sustained in a fall caused by the defective condition 
of an elevator lid in the sidewalk, the court denied defendant 
city’s application for rehearing (City of Birmingham v. 
Hornsby, Ala. Supreme Ct., J 403,107). 


Power Company’s Liability—Where a patron of a bathing 
beach was electrocuted, while riding on a wire cable which 
had been stretched across the water by the proprietor of the 
beach, when the cable came in contact with an electric light 
wire leading from the proprietor’s residence to the basement 
of the beach house, defendant power company which had 
constructed a transmission line over the land was held not 
liable (Baker’s Admx. v. Kentucky & West Virginia Power 
Co., Ky. Ct. of App., J 403,108). 


Stores and Shops.—In a suit to recover damages for injuries 
sustained by plaintiff’s intestate when her heel caught in a 
hole in the floor of defendant’s store, the trial judge did not 
err in ordering the cause revived in the name of plaintiff 
administrator, in overruling defendant’s demurrer, and in 
giving and refusing certain instructions (Long, Admr, ¥. 

. W. Woolworth Co., Mo. Supreme Ct., J 403,111). 


Municipality’s Liability—Time for Filing Claims.—Judgment in 
favor of plaintiff who failed to file her claim for personal 
injuries against defendant city within the period provided 
by the general law but did file such claim within the period 
ordained in the city charter was reversed, the court holding 
that the limitation period provided in the general law was 
applicable and mandatory (Helbach v. City of Long Beach, 
Calif. Dist. Ct. of App., J 403,114). 


Fall from Scaffolding.—Verdict in favor of plaintiff, who was 
injured as the result of a fall from a scaffolding while he was 
the employ of a painting concern for whom the scaffolding 
had been erected by defendant under the terms of a written 
contract, was upheld on appeal (Barrett v. Builders’ Patent 
Scaffolding Co., Inc., Mass. Supreme Jud. Ct., { 403,112). 


Physician’s Liability—Damages.—Award of damages in the 
amount of $236.15 was held to be clearly inadequate, where 
plaintiff sought to hold defendant physician liable for allegec 
negligence in the administration of neo arsphenomine, a 
solution containing arsenic, said drug having been used in 
treating trench mouth from which plaintiff was suffering 
(Hedgpeth v. Schoen, Colo. Supreme Ct., J 403,113). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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a student in the medical school of a university operated by 
defendant, sustained injuries resulting in his death when he 
fell into an elevator shaft, the court held that defendant, in 
owning and operating the college of medicine, was a state 
agency exercising a purely governmental function and was 
not liable for the alleged negligence of its agents and em- 
ployees (Daszkiewics, Admr. v. Board of Education of the 
City of Detroit, Mich. Supreme Ct., ] 403,115). 


Restaurants.—Defendant, the operator of a restaurant and tavern, 


was held liable for injuries sustained by plaintiff when she 
fell down a cement stairway after going through a door in 
a rear room of the premises where she was attending a 
party, the court finding no merit in the contentions that 
defendant was not in control of that portion of the premises, 
that plaintiff was a trespasser and that plaintiff was guilty 
of contributory negligence as a matter of law (Neszworski v. 
Masanec, Mich. Supreme Ct., J 403,116). 


Explosion of Tire.—An aw=rd of $7500.00 was held to be ample 


for hand and arm injuries sustained by plaintiff, an employee 
at a gasoline service station, when a tire on defendant’s truck 
exploded while plaintiff was inflating the same at the request 
of defendant’s employee (Laux v. Moon Carrier Corp., N. J. 
Supreme Ct., ff 403,117). 


Swimming Pools—Minor Drowned.—The failure to have a qual- 


ified life guard on duty as provided by rules of the State 
Department of Health rendered defendants, the owners and 
operators of a public swimming pool, liable for the death of 
plaintiff's minor son, who was drowned while swimming in 
the pool (Lindsey v. De Vaux et al., Calif. Dist. Ct. of App., 
§ 403,118). 


* LIFE x 


Disability Benefits—Admission of Testimony.—Court properly 


allowed physician to state his opinion as to whether symp- 
toms and mental and physical condition of insured which 
he had described in detail operated to disable insured (Mets- 
ker v. The Mutual Life Ins. Co. of N. Y., Wash. Supreme Ct., 
§ 502,645). Proof Waived.—Insurer’s denial of liability for 
disability benefits on ground that total disability did not 
exist waived requirement of due proof as condition prece- 
dent (New York Life Ins. Co. v. Hubbell, Ind. App. Ct., 
{ 502,646). Notice Immaterial.—Insurer’s denial of liability 
for failure to pay premium made issue as to notice of dis- 
ability immaterial and such default did not forfeit policy 
since it was shown that disability existed prior thereto (Felts 
v. Shenandoah Life Ins. Co., Inc., N. C. Supreme Ct., 7 502,649). 
Accident Policy.—Evidence did not sustain insured’s claim 
that disability was due solely to accidental fall, coronary 
thrombosis being traceable to diseased heart (McGrail v. 
Equitable Life Assur. Society of the U. S., N. Y. Supreme Ct., 
App. Div., § 502,653). Total and Permanent Disability.— 
Evidence was sufficient to support finding by jury that 
insured had become totally and permanently disabled within 
meaning of disability clause of policy (The Guardian Life 
Ins. Co. of America v. Kortz, Colo. Supreme Ct., J 502,656). 


Lapsed Policy.—In the absence of a showing of waiver or 


estoppel, failure to pay premiums within grace period allowed 
by policy caused said policy to lapse and insurer’s payment 
of paid-up value discharged its liability (National Life & 
Accident Ins. Co. Inc. v. Parker, Ga. Ct. of App., 9 502,647). 
Release of Rights.—Jury was warranted in finding that policy 
lapsed prior to death of insured for non-payment of pre- 
miums and that insured had released all rights thereunder 
prior to death (Ashley v. Southern Life & Health Ins. Co., 
La. Ct. of App., 502,651). 


Accidental Death—Violation of Law.—Operation of motor- 


cycle by insured on wrong side of road at time of fatal 
collision was a violation of law within contemplation of 
exclusion clause to double indemnity provisions (Collins v. 
Woodmen of the World Life Ins, Society, W. Va. Supreme 
Ct. of App., J 502,648). 


Amount of Judgment.—Upon remittitur of case to lower court 


for Proceedings in conformance to this court’s prior order 
affirming judgment on appeal, lower court was without juris- 
iction to increase said judgment (Jacobson v. Mutual Benefit 
Health & Accident Assn., N. D. Supreme Ct., ¥ 502,652). 


which is vested with the power to regulate insurance com- 
panies may determine what percentage of premiums is to 
be set aside for mortuary or reserve fund and that such fact 
appear on certificate (Pioneer Mutual Benefit Assn. v. Cor- 
poration Commission of the State of Arizona et al., Ariz. 
Supreme Ct., J 502,655). 


War Risk Insurance—Compensation Applied to Premiums.— 
Compensation due veteran for disability is applicable to pay- 
ment of premiums on war risk insurance to prevent lapse 
thereof (Shepanek v. United States of America, U.S.C. C.A 
7th C., 1502,650). Disability Benefits.—Medical history of 
insured was sufficient to warrant finding that he had been 
mentally deranged since the date of his discharge from the 
army and entitled to disability benefits (Hilbert v. United 
States of America, U. S. Dist. Ct., E.D., Ill, $502,654). 
Dementia Praecox.—Insured who suffered from dementia 
praecox since date of discharge from army was allowed 
benefits for total and permanent disability (O’Dwyer v. 
United States of America, U. S. Dist. Ct, S. D., N. Y 
4 502,657). 


” 


% AUTOMOBILE * 


Insurance Questions.—An insurer’s claim, as subrogee, for 
damage to a cargo on a truck was not adjudicated by the 
owner's recovery for damage to the truck, the doctrine of 
splitting causes of action being inapplicable (Fidelity & 

uaranty Fire Corp., Baltimore v. Silver Fleet Motor Express, 
Inc., et al., Ala. Supreme Ct., § 705,804). Fire Loss.—The 
court erred in failing to limit plaintiff’s recovery from her 
fire insurer to the reasonable cost of restoring her car to 
as good condition as it was in before the fire and the jury’s 
verdict permitted plaintiff to derive a cash profit (General 
Exchange Ins. Co. v. Williamson, Ky. Ct. of App., J 705,805). 
Permission of Insured.—When an employee drives his em- 
ployer’s truck outside the scope of his employment, he is 
not driving with the permission of his employer within the 
meaning of the omnibus clause of his employer’s insurance 
policy (Western Casualty & Surety Co. v. Strozier, Ga. Ct. of 
App., J 705,828). 


Illegal Use of Automobile.—A contract to hold an owner harm- 
less against loss by reason of the use of her automobile in 
the illegal traffic of liquor was held void and unenforceable 
(Mattera v. Mele et al, N. Y. Supreme Ct., App. Div., 
q 705,815). 


Carrier’s Liability—Sudden Stop of Bus.—Plaintiff recovered for 
injuries sustained when defendant’s bus in which she was 
riding came to a sudden stop and she was thrown from her 
seat (McQuin v. The Santa Fe Trail Transportation Co. et al., 
Kan. Supreme Ct., 705,799). Assault by Driver—A de- 
murrer was properly overruled to plaintiff’s petition, seeking 
recovery for injuries to her person and reputation when 
raped by defendant’s driver while a passenger in defend- 
ant’s taxicab (Co-op Cab Co., Inc. v. Singleton, Ga. Ct. of 
App., § 705,827). 


Municipality’s Liability—Dangerous Condition of Road.—A 
city was held answerable for the death of a driver and injuries 
to two occupants of the vehicle which left the road and 
plunged over a precipice because of the dangerous condition 
of the highway, known to the city, but unknown to the 
driver (Rippe et al. v. City of Los Angeles, Calif. Dist. Ct. of 
App., f 705,822). 


Bailments—Imputed Negligence.—A bailor, suing his bailee 
and a third party for destruction of consigned property, 
was bound by his allegation of negligence of the bailee, and 
could not recover from the negligent third party because 
the bailee’s alleged negligence was imputable to said bailor 
(Rose v. Baker, Tex. Supreme Ct., § 705,816). Baggage Stolen 
from Parking Lot.—The operator of a parking lot was not an- 
swerable for the loss of baggage and wearing apparel therein 
left without his knowledge, express or implied, in a car 
parked in his lot (Barnette v. Casey, W. Va. Supreme Ct., 
7 705,802). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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AUTOMOBILE—Continued 


Agency Relationship.—The evidence was such as to make the 
issue of agency one for the determination of the jury and 
defendant was held answerable for the negligent driving of 
her car by her grandson. (Small v. Shull, Okla. Supreme Ct., 
{ 705,826). 


Liability of Minor for Driver’s Conduct.—Although a minor 
who has control of a car is not liable for the driver’s negli- 
gence under the theory of respondeat superior, he may be 
held responsible for failure to prevent the negligent driving 
(Palmer et al. v. Miller, Il. Supreme Ct., § 705,797). 


Nuisance—Overhanging Tree.—While the overhang of the tree 
which caused plaintiff to fall from a passing truck was a 
nuisance, plaintiff failed to prove that the adjacent property 
owner controlled the tree, the tree warden having exclusive 
authority over all trees within the highway bounds (Mura- 
tori v. Stiles et al., Conn. Supreme Ct. of Err., J 705,803). 


Pedestrians Injured.—It could not be said as a matter of law 
that a pedestrian, who saw a vehicle pass another car on 
the left, was not justified in believing that the driver would 
observe him nearing the right curb and wait until he was 

assed before returning to the right (Dokey v. Carpenter, 

ich. Supreme Ct., § 705,795). Right of Way.—Under the 
law, a driver’s failure to yield the right of way to a pedes- 
trian using a crosswalk constitutes negligence per se and the 
court’s failure to consider this justified a new trial (Barr v. 
Mountjoy et al., Calif. Dist. Ct. of App., 1 705,824). Backing 
Vehicle.—There was no evidence that a mailman who backed 
his car toward a mail box, injuring a child who had been 
hanging onto the rear bumper, was negligent and no re- 
covery was permitted for the death of child (Jn re Estate 
of Miller: Claim of McLain, Admr., Mich. Supreme Ct., 
{ 705,817). 


Guests or Occupants—Status.—Plaintiff’s intestate, who accom- 
panied the driver of an automobile to a farm to look at a 
horse said driver was interested in, was a guest passenger 
in the car (Shpakow, Admx. v. Brown, Admr., et al., Mich. 
Supreme Ct., § 705,794). Burden of Proof.—The burden 
was upon plaintiff, alleging only ordinary negligence, to 
prove that the relationship between his deceased wife and 
defendant was not that of host and guest (Baker v. Costello, 
Mich. Supreme Ct., § 705,796). Vehicle Rolling Over.— 
Defendant who turned her car sharply to the right and 
applied her brake hard was held answerable for injuries 
sustained by her guest when the car rolled over (Winans v. 
Sinanovski, Minn. Supreme Ct., 705,807). Riding with 
Intoxicated Driver—An instruction convicting a guest of 
contributory negligence in voluntarily riding with a driver 
known to be intoxicated was properly refused because it did 
not include a consideration of the extent of the driver's in- 
toxication (Willoughby v. Driscoll et al., Ore. Supreme Ct., 
{ 705,820). Avoidance of Collision.—The court erred in non- 
suiting a passenger whose evidence indicated that defendant, 
the driver of the car in which she was riding at the time of 
her injury, drove at such a high rate of speed that he was 
unable to stop or turn safely away from a stationary vehicle 
on the highway (Stewart v. Stewart, N. C. Supreme Ct., 
7 705,830) 


Parked Vehicles Struck—Statute Construed.—Construing its 
statutes, the court ruled that flares about a disabled truck 
tractor and semi-trailer were required only if said vehicle 
was parked outside the corporate limits of a city (Beck v. 
Ascarate et al., Calif. Dist. Ct. of App.. § 705,818). Un- 
lighted Truck.—Plaintiff recovered for injuries sustained 
when her automobile collided late at night with defendants’ 
stationary and unlighted truck (Estabrook v. Barton, Me. 
Supreme Jud. Ct., 7 705,825). 


Left Turns—Emerging from Private Premises.—It was error 
to direct a verdict in favor of defendant who entered the 
highway from private premises in the path of plaintiff who, 
although he approached with his face averted, had the right 
of way (Keeler v. Maricopa Tractor Co. et al., Ariz. Supreme 
Ct., 9 705,801). Entering ny from Driveway.—De- 
fendant was held responsible for a collision which occurred 


when its bus struck a truck after the truck had completed 
a left turn from a driveway and was traveling on the bus’ 
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left side of the road (Heath v. Adirondack Transit Lines, Ine 
N. Y. Supreme Ct., App. Div., 705,806). Entering Drive. 
way.—Defendant recovered damages sustained when, after 
he had completed a left turn into the highway from a drive. 
way, his truck was struck by plaintiff’s car which approached 
from behind him on the highway (Thomas v. Kelly, La. Ct. 
of App., J 705,808). 


Opposing Traffic Collision—There was a dispute as to which 


of two approaching vehicles was on the wrong side of the 
road and the court did not err in granting defendant a 
new trial after a verdict in his favor but allowing him no 
damages (Wood et al. v. Hallenbarter, Wash. Supreme Ct. 
{| 705,819). 


Intersection Collisions.—Plaintiff recovered damages sustained 


in an intersection collision, the court ruling that a finding 
of contributory negligence was not required and a finding of 
negligence on the part of defendant was warranted (Gibbs 
v. Swiman, Mass, Supreme Jud. Ct., 705,810). Negligence 
of Both Drivers.—The drivers of the two vehicles which 
collided at an intersection were both negligent and plaintiffs 
had the right to hold only one answerable for the death of 
their son who was riding in one of the vehicles (Woodruff 
et ux. v. Stewart, La. Ct. of App., J 705,811). Traffic Light — 
It was for the jury to determine which of the parties dis- 
obeyed the traffic light in the center of the intersection and 
the verdict in favor of plaintiff was upheld (Bryan et al. 
(d. b.a. 606 Taxi Co.) v. Battoe, Ky. Ct. of App., 705,813). 
Excessive Speed.—Plaintiff, who stopped at an intersection 
and saw no traffic between the intersection and a curve on 
the intersecting street, recovered for injuries sustained when 
his car was struck in the middle of the intersection by 
defendant’s car which entered the intersection at an exces- 
sive rate of speed (Earle et al. v. Porter, Ind. App. Ct, 
¥ 705,829). 


Truck and Trailer Blocking Path.—Defendants were held an- 


swerable for injuries sustained by the occupant of an auto- 
mobile in a collision which resulted when defendants’ truck 
and trailer was driven onto the highway blocking the path 
of the automobile which was towing another vehicle (Mc- 
Nown v. Pacific Freight Lines et al., Calif. Dist. Ct. of App., 
§ 705,821). 


Railroad Crossing Collisions—Subsequent Negligence.—Despite 


his contributory negligence, plaintiff recovered damages 
which resulted from a railroad crossing collision, there being 
ample evidence that the train’s engineer was guilty of sub- 
ooanen negligence (Alabama Great Southern R. R. Co. ¥. 
Bolton, Ala. Supreme Ct., J 705,800). Dangerous Crossing.— 
Since plaintiff saw the train under circumstances sufficient 
to warn him that it was about to use the crossing, negli- 
gence and proximate causation could not be predicated on 
defendant’s failure to take other precautions to give him 
that identical information, although the crossing was more 
than ordinarily hazardous for nighttime use (McMahan v. 
T. & N. O. R. R. Co., Tex. Supreme Ct., 705,812). Private 
Crossing.—A charge which imposed an absolute duty upon 
a railroad to take such precautions as would prevent injury 
to persons who might be on a private crossing was error; 
its only duty was to take such precautions to prevent such 
injury as ordinary care and diligence would require (Atlanta 
& West Point R. R. Co. v. Hemmings, Ga. Ct. of App. 
7 705,814). 


Practice—Impeachment of Witness.—A judgment against @ 


common carrier was reversed where the only witness who 
testified that he saw the collision was impeached by incon- 
sistent statements made to the highway patrolman and in- 
surance representatives (Watkins et al. v. Reinhart, Admr., 
Ala. Supreme Ct., $705,798). Misconduct of Jury.—The 
misconduct of the jury in discussing the matter of attorneys . 
fees in arriving at verdicts necessitated a new trial (Yellow 
Cab & Baggage Co. of San Antonio v. Donnell et al., Tex. Ct, 
of Civ. App., § 705,809). Variance Between Allegation and 
Proof.—The judgment holding defendant responsible for the 
death of a driver of an oil truck sideswiped by defendants 
truck was reversed because of variance between allegation 
and proof concerning the identity of the driver of defend: 
ant’s truck (Wichard, Adm. v. Lipe, t.a. Lipe Motor Lines, 
et al., N. C. Supreme Ct., J 705,823). 


Paragraph ({) numbers refer to the full opinion texts in the CCH Insurance Law Reporting Service units. 
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